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“Once the dust settles, many will start looking for someone
to blame.”

Real estate attorney S. Thomas Abraham is referring

to a now too-common aftermath of foreclosures and
short sale transactions. In the midst of increased short
sale activities, many REALTORS® are now faced with
managing transactiens they may not be completely
familiar with and unaware of the due diligence required
by them.

Abraham, partner of Abraham & Sweeney, PA. in

Ft. Lauderdale, works with clients across the state

of Florida and is knowledgeable of common issues
facing REALTORS® and brokers arising from short sale
transactions.

Abraham mentioned a recent case where he, last-
minute, was referred by a REALTOR’ to represent a client
in Broward county who faced a foreclosure auction only
days later.

After denying an emergency motion to stop the
auction proceedings, the judge turned to Abraham'’s
client and recommended he file a claim against his
REALTOR' for not advising him to seek legal counsel
earlier.

According to Abraham efforts to protect yourself
should start at the time you meet your client for the
first time.

“As soon as a REALTOR" has arrived at the conclusion
that a transaction could be a short sale they should,
immediately and in writing, advise their client to seek
the assistance of an attorney as well as a CPA. Both
should specifically be experienced with short sales and
foreclosure cases. Asked if simply writing such a referral

~ letter to a client would stand in court, Abraham'’s

h answer was short: “absolutely”

Da you currently have a real estate attorneyand a
CPA'inyour network? Now is the time to start building
referral reiationships wnth those to whom you can refer
your clients. Become familiar with their practices and
comfortable with how they wiill serve yo’éjr clients. That

. way, once a short sale transaction éppears you will be
: ready to refer your customers lmmedlately

Abraham further mentloned another p055|bie pitfall
easy to miss when a REALTOR is working to bring a
short sale to close: the ‘nguage in a lender’s pay-off
statement Consnder the followmg two sentences:

1. We the lender accept $250 000 to release lien on
the subject property. e

ﬁ (2. We, the lender, accept $250,000 as full and final
settlement of debt for the subject property.
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There is a significant difference. In the first sentence
the lender merely states that the customer is released
from the property while any financial liabilities may

still remain. The second sentence clearly states that the
lender accepts an amount as final settlement and that
any future claims will not be made. What you convey to
your client about the meaning behind such a sentence
could be the difference between being cleared from
any wrong-doing or being the recipient of a claim.

Look at a possible scenario based on a pay-off
statement containing the first sentence: One year after
closing the lender notifies the customer that he or she
is responsible for the deficiency amount stemming
from the short sale. The customer may claim that you
didn’t properly advise him about the meaning behind
the lender’s letter and is now filing a lawsuit against
you for the amount owed.

So what do you do to prevent such a situation from
occurring? Refer your client to a real estate attorney
who will give you the clearance to move forward to
closing.

Exposure throughout a Transaction

Your exposure to risk does not end just by simply
referring your clients to other professionals. All
continued actions throughout a short sale transaction
carry a certain amount of risk. Here are a few
suggestions as to what agents and brokers can do to

protect themselves.

Let’s say an attorney has verified that a transaction
indeed appears to qualify for a short sale. Initially, your
clients will need to provide their financial information
to their lenders. They turn to you to act as their agent.
You are now responsible for the accuracy of what they
give you.

According to Real Estate Attorney James N. Powell

of St. Petersburg-based Powell Carney Gross Maller

& Ramsay, PA., who also serves as General Counsel

for the Pinellas REALTOR" Organization, agents who
transmit customer information subject themselves

to risk. Powell said that agents need to make sure all
information is absolutely accurate. “Relaying incorrect
information to a lender is fraudulent and constitutes a
federal offense,” he cautioned. Before submitting any
materials to a lender, including a hardship letter, bank
statements, tax filings and income verifications, you as
their REALTOR' are responsible for making sure all data
is correct. Failure to do so may result in being accused
of fraud.

There are steps REALTORS® and their brokers can take
in order to protect themselves. According to Poweli,
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